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information and grounds of belief shall 
be given. 

(c) Each application must identify 
any person whose interest the appli-
cant believes may be affected by the 
proceeding before the Board. 

(d) Three copies of each application 
shall be filed with the Board. However, 
only one copy of the accompanying ex-
hibits need be filed. 

(e) The Board will acknowledge the 
receipt of the application in writing 
and advise the applicant of the docket 
number assigned to the application. 

§ 780.6 Department participation. 
The Department shall be a party to 

all proceedings under this part, and the 
Office of the General Counsel will rep-
resent the Department’s interests be-
fore the Board. 

§ 780.7 Designation of interested per-
sons as parties. 

In any proceeding under this part, 
the Board shall admit as a party any 
person, upon application of such person 
or on the Board’s own initiative, whose 
interest may be affected by the pro-
ceeding. 

§ 780.8 Security. 
In any proceeding under this part, 

the Board shall take such steps as nec-
essary pursuant to chapter 12 of the 
Act and section 181 of the Act to assure 
compliance with Department security 
regulations and the common defense. 

§ 780.9 Rules of procedure before the 
Board. 

Except as set forth in this part, all 
Board proceedings, including the hear-
ing and decision, shall be conducted 
pursuant to the rules of practice of the 
Department of Energy Board of Con-
tract Appeals, 10 CFR part 1023, modi-
fied as the Board may determine to be 
necessary and appropriate. 

§ 780.10 Decision of the Board. 
The decision of the Board in any pro-

ceeding under this part shall constitute 
the final action of the Department on 
the matter. 

§ 780.11 Records of the Board. 
The records of the Board in cases 

filed before it, including the pleadings, 

the transcript, and the final decision, 
shall be open to public inspection, ex-
cept to the extent that such records or 
portions thereof are withheld from dis-
closure by the Board pursuant to 10 
CFR part 1004. 

Subpart B—Declaring Patents Af-
fected With the Public Interest 
Under Section 153a of the 
Atomic Energy Act of 1954 

§ 780.20 Initiation of proceeding. 

When any person in the Department 
believes that the Department should 
declare a patent affected with the pub-
lic interest pursuant to section 153a of 
the Act, that person shall make such a 
recommendation to the Under Sec-
retary. If, after consultation with the 
General Counsel, the Under Secretary 
agrees with the recommendation, the 
Under Secretary shall initiate in writ-
ing a proceeding under section 153a be-
fore the Board. The communication of 
the Under Secretary to the Board shall 
identify the patent and state the basis 
for the proposed declaration. 

§ 780.21 Notice. 

The Board will serve upon the patent 
owner and all other parties a written 
notice of the Department’s proposed 
action to declare the patent affected 
with the public interest, and the notice 
shall identify the patent and state the 
basis for the proposed declaration. 

§ 780.22 Opposition, support and re-
quest for hearing. 

(a) Any party may, within thirty (30) 
days after service of the notice or such 
other time as may be provided by the 
terms of the notice, file with the Board 
a written statement in opposition to or 
in support of the Department’s pro-
posed action. Such statement may also 
include a request for hearing. The 
statement shall contain a concise de-
scription of the facts, law, or any other 
relevant matter which the party be-
lieves should be reviewed by the Board 
during its consideration of the pro-
posed declaration. If the request for a 
hearing is timely received, the Board 
shall call a hearing and provide notice 
of the time and place to all parties. 

VerDate Aug<31>2005 04:59 Jan 31, 2006 Jkt 208033 PO 00000 Frm 00450 Fmt 8010 Sfmt 8010 Y:\SGML\208033.XXX 208033



441 

Department of Energy § 780.34 

(b) Failure of all parties to oppose 
the proposed action or to request a 
hearing within the time specified in 
the notice shall be deemed an acquies-
cence to that action and may result in 
a declaration by the Board that the 
patent is affected with the public inter-
est. 

§ 780.23 Hearing and decision. 
If a timely request for a hearing is 

made by any party, the Board will pro-
ceed with a hearing and decision. If a 
hearing is not requested, the Board 
shall prepare and issue its decision on 
the record. 

§ 780.24 Criteria for declaring a patent 
affected with the public interest. 

A patent shall be declared to be af-
fected with the public interest pursu-
ant to section 153a of the Act upon the 
Board’s final decision that: 

(a) The invention or discovery cov-
ered by the patent is of primary impor-
tance in the production or utilization 
of special nuclear material or atomic 
energy; and 

(b) The licensing of such invention or 
discovery under section 153 of the Act 
is of primary importance to effectuate 
the policies and purposes of the Act. 

Subpart C—Application for a Li-
cense Pursuant to Section 
153b(2) of the Atomic Energy 
Act of 1954 

§ 780.30 Filing of application. 
An applicant for a license pursuant 

to section 153b(2) of the Act, under a 
patent which the Department has de-
clared to be affected with the public in-
terest, shall file an application with 
the Board in accordance with § 780.5. 
The Board will docket the application 
and serve notice of the docketing upon 
all parties. 

§ 780.31 Contents of application. 
Each application shall contain, in ad-

dition to the requirements specified in 
§ 780.5, the following information: 

(a) The activities in the production 
or utilization of special nuclear mate-
rial or atomic energy to which appli-
cant proposes to apply the patent li-
cense; 

(b) The nature and purpose of the ap-
plicant’s intended use of the patent li-
cense; 

(c) The relationship of the invention 
or discovery to the authorized activi-
ties to which it is to be applied, includ-
ing an estimate of the effect on such 
activities stemming from the grant or 
denial of the license; 

(d) Efforts made by the applicant to 
obtain a patent license from the owner 
of the patent; 

(e) Terms, if any, on which the owner 
of the patent proposes to grant the ap-
plicant a patent license; 

(f) The terms the applicant proposes 
for the patent license; and 

(g) A request for either a hearing or 
a decision on the record. 

§ 780.32 Response and request for 
hearing. 

Any party within thirty (30) days 
after service of the notice of docketing 
of the application: 

(a) May file with the Board a re-
sponse containing a concise statement 
of the facts or law or any other rel-
evant information which that party be-
lieves should be considered by the 
Board in opposition to or in support of 
the proposed application; and 

(b) May file a request for a hearing or 
for a decision on the record. 

§ 780.33 Hearing and decision. 
If any party requests a hearing, the 

Board will proceed with a hearing and 
decision. If a hearing is not requested, 
the Board shall on the basis of the 
record prepare and issue its decision. 

§ 780.34 Criteria for decision to issue a 
license. 

A license shall issue to the applicant 
to use the invention covered by the 
patent declared to be affected with the 
public interest pursuant to subsection 
153b(2) of the Act upon a final decision 
that: 

(a) The activities to which the patent 
license is proposed to be applied are of 
primary importance to the applicant’s 
conduct of an activity authorized 
under the Act; and 

(b) The applicant has made efforts to 
obtain reasonable commercial terms 
and conditions and such efforts have 
not been successful within a reasonable 
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